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THE IMPACT OF THE SUPREME COURT’S
GARCIA DECISION UPON STATES AND THEIR
POLITICAL SUBDIVISIONS

TUESDAY, JUNE 25, 1985

CONGRESS OF THE UNITED STATES, SUBCOMMITTEE ON Eco-
NOMIC GOALS AND INTERGOVERNMENTAL POLICY OF THE
JoiNT Economic COMMITTEE,

Washington, DC.

The subcommittee met, pursuant to notice, at 9:35 a.m., in room
SD-562, Dirksen Senate Office Building, Hon. Pete Wilson (member
of the subcommittee) presiding.

Present: Senator Wilson and Representative Fiedler.

Also present: Charles H. Bradford, assistant director; and Ken-
neth Brown, professional staff member.

OPENING STATEMENT OF SENATOR WILSON, PRESIDING

Senator WiLsoN. Good morning, ladies and gentlemen. Welcome
to this hearing conducted under the auspices of the Joint Economic
Committee into the subject of the application of the Fair Labor
Standards Act to State and local government and the FLSA’s man-
datory premium overtime requirements.

We are expecting other members to attend as their schedules
permit. Several members of the committee have indicated their in-
terest. We are going to proceed and we are very pleased this morn-
ing to have a distinguished panel of witnesses.

First, I am Pete Wilson. I am pleased to chair this hearing on an
issue that has the economic potential to many of a ticking time
bomb and there are some who feel that it is a bomb that is about to
be lobbed at local governments throughout the country and ulti-
mately the taxpayers who support them and depend upon them for
their services.

We are here this morning to examine the impact of the recent
Supreme Court decision, Garcia v. San Antonio Metropolitan Tran-
sit Authority, which overruled a longstanding practice by which
public employees were offered compensatory time off—or as is pop-
ularly known, “comp time”—in lieu of actual mandatory premium
overtime pay.

Until now, that system of compensatory overtime has been ap-
plied widely. It has provided flexibility and I think several benefits
for many of the parties to municipal compensation negotiations, to
workers, including police and firefighters, who are compelled by
the nature of their work to work irregular shifts and to accept as
part of their daily circumstance overtime in order to pursue their
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particular employment. It has offered benefit to other employees
who use their comp time to extend annual vacations and clearly it
has offered flexibility to cities appreciating any opportunity that
they could find to manage rising payroll costs.

Now, however, with the Court ruling, cities across America will
have to scrimp to find millions of extra dollars in already tight
budgets because they are now mandated to pay premium overtime.

In California alone, it has been estimated that Garcia will cost
some $300 million, with Los Angeles accounting for perhaps $50
million of that total, San Jose, $4.2 million, and San Francisco
many millions more.

The problem can best be summed up in this way. Very large
sums of tax money which might otherwise be applied in the discre-
tion of local governments in their determination of their own prior-
ities to pave streets, to support libraries, to dig sewers, to hire more
police officers or more firefighters, will now instead be siphoned off
to comply with overtime provisions mandated upon them by a
court decision and by Department of Labor regulation.

But dollars are not the only concern which these local govern-
ments confront. As a former mayor, one who spent 11 years at the
local government level, I share the concerns about the severe eco-
nomic and administrative impact of the Garcia decision on States
and localities. This decision undermines State and local autonomy.
It severely reduces the control of State and local governments over
wages, hours, over the regulations by which they have governed
the functioning of their employees and their labor relationships
with them.

A compelling effect of the Garcia decision may very well lead to
a tremendous increase in the cost for public safety, and fire protec-
tion in particular, to State and local governments. Indeed, police
and fire employee salaries and benefits comprise nearly one-half
the budget for many cities; in some cases, more. Increasing the
costs of these vital services may force local governments to shift
revenue from other critical programs to public safety or, in my
view, a still more serious possibility, to reduce overall spending for
these services.

I know firsthand the difficulty of administering a local govern-
ment, particularly in a setting where a proposition like California’s
proposition 13 has resulted in tax reduction and a lid upon the au-
thority of local governments, if they have the courage to do so, to
engage in revenue raising activity.

I have seen firsthand the difficulty which other congressional ac-
tions have placed on State and local governments. Currently, the
all-important effort to reduce the deficit has impacted upon local
government’s ability to deliver services, and now the Garcia deci-
sion will leave localities around the country with still more diffi-
cult financial decisions and with considerably reduced autonomy to
deal effectively and independently with their unique problems,
problems varying from one situation to the next.

A mistake that Congress too often makes, with the best inten-
tions in the world, is to apply a generalized prescription to the
problems of Lodi and Los Angeles, and the communities are not
the same, their problems are not the same.
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I seriously question whether anything has occurred since the
landmark Usery decision which held that “traditional” State func-
tions are exempt from congressional regulation, that warrants the
Supreme Court’s insistence now upon Federal intrusion into deci-
sions rightfully made by State and local governments.

To date, State laws have been more than adequate to regulate
State and local governmental employer-employee relationship.
Most local government employees and their municipal employers
have engaged in collective bargaining to negotiate their contracts.
What, I ask, has made it necessary at this point to supersede the
relationship that existed under which State laws seemed to have
been more than adequate?

I have very serious doubts whether State and local government
employees will benefit from the applicability of the Fair Labor
Standards Act. Clearly, the plaintiffs in this case thought they
would, but I would suggest that one possibility at the very least is
that this decision may inevitably lead to a very unfortunate choice
for State and local government. That choice very simply stated is
whether they will have more employees, not just in public safety,
but more employees to deliver more service, or whether they will
have fewer, more highly compensated, employees to deliver less
service to the taxpayers, who foot the bill.

The task before the committee today is to determine the full
ramifications to all affected parties of the Garcia decision. I look
forward to hearing the testimony from all of our distinguished wit-
nesses. For the record, the committee invited participation from
the National Mass Transit Workers’ Union to testify here today.
The Transit Workers declined to participate in the hearing. We
have participation from the AFL~CIO national, which we welcome;
a written statement will be received and placed in the record in its
entirety.!

Let me invite those who may wish to add to our record by writ-
ten statements to do so. We will be pleased to have the statements
of those whom we cannot hear personally this morning and their
statements will be included in the record.

I thank all of our witnesses. They are busy people. We will begin
this morning with the statement of Ms. Sue Meisinger, Deputy
Under Secretary for Employment Standards of the Department of
Labor. She will be followed by Talmadge Jones, chief counsel, Cali-
fornia Department of Personnel Administration. We will hear then
from Ms. Pat Russell, president of the Los Angeles City Council;
and Mike Gillespie, chairman of the board of commissioners of
Madison County, AL, to provide a local government perspective. Of-
fering a perspective of an affected local public safety employee, De-
tective Carlton Olson, of the Los Angeles Police Department; and
offering the expertise of those with whom municipal governments
consult in this hour of their need, Finis Welch, a labor expert; and
Kenneth Howard, an expert in the financing of municipal govern-
ment.

We will begin with Ms. Meisinger’s statement. We welcome you
here and are eager to hear your testimony.

1 The written statement referred to for the hearing record may be found in the subcommittee
files.
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STATEMENT OF SUSAN R. MEISINGER, DEPUTY UNDER SECRE-
TARY FOR EMPLOYMENT STANDARDS, DEPARTMENT OF
LABOR, ACCOMPANIED BY HERB COHEN, DEPUTY ADMINIS-
TRATOR, WAGE AND HOUR DIVISION

Ms. MesINGER. Thank you, Mr. Chairman. With me is Herb
Cohen, who is the Deputy Administrator for the Wage and Hour
Division which falls within the Employment Standards Administra-
tion.

Senator WiLsoN. Good morning, Mr. Cohen. We're delighted to
have you here.

Ms. MEisINGER. I would like to do a brief summary of my pre-
pared statement and submit my prepared statement for the record
if I might.

I appreciate your invitation to be here today to discuss the De-
partment of Labor’s implementation of the Supreme Court’s deci-
sion in Garcia v. San Antonio Metropolitan Transit Authority de-
cided February 19, 1985. The effect of the Garcia decision is to
broadly apply the Federal minimum wage and overtime law—the
Fair Labor Standards Act—to State and local governments.

Pursuant to the Garcia decision, the Department has developed
an investigation policy designed to establish an orderly and equita-
ble procedure for implementing the act with regard to these gov-
ernmental units.

The Department’s investigation policy was announced on June
14, after discussions with representatives of individual State and
local governments, associations representing various categories of
State and local governments, and representatives of public employ-
ee trade unions.

After these discussions and our own analysis, the Department de-
cided on an investigation policy that would be attentive to the re-
quirements of the FLSA but would also responsibly address the
fact that the Supreme Court’s decision in Garcia, overturning its
earlier judgment in National League of Cities v. Usery, dramatical-
ly changed the obligations of State and local governments to their
employees. Under National League of Cities, these governmental
units were required to adhere to FLSA requirements only for their
employees who were employed in “nontraditional” jobs, not for
those employees—the vast majority—who were engaged in the
“traditional” activities of State and local government.

With those facts in mind, the Department developed an investi-
gation policy with five major elements. First, the Department de-
termined that April 15, 1985, would be the appropriate benchmark
date for conducting FLSA investigations and paying any back
wages which might be due. The Department determined that April
15 was the appropriate date because that was the date that all
appeal rights were exhausted and the Supreme Court issued its
mandate in the case.

Second, effective June 14—the date the Department’s policy was
issued—the Department’s Wage and Hour Division has been au-
thorized to conduct investigations of State and local governmental
employment which the Department, pursuant to the National
League of Cities decision, had previously determined were “nontra-



ditional” and for which there were no significant legal challenges
pending at the time of the Garcia decision.

Third, the Department decided it would be appropriate to defer
the initiation of FLSA investigations for all categories of State and
local government employment  that had not been earlier listed by
the Department as ‘“‘nontraditional,” and also for mass transit em-
ployment whose coverage under the FLSA was not definitively de-
termined until the Garcia case was finally decided. This deferral of
investigations will extend to October 15 and will allow government
employers to bring their pay practices into compliance with FLSA
requirements. Once this adjustment period is over, however, Wage
and Hour Division investigations will extend back to April 15.

Fourth, in order to provide any affected governmental unit with
additional time to come into compliance, once an investigation has
been completed and the Department has administratively deter-
mined that monetary violations of the FLSA exist, that governmen-
tal unit will be given at least 30 days written notice of the violation
before any lawsuit is filed.

Fifth, the Department’s investigation policy recognizes that the
FLSA authorizes private parties to bring their own lawsuits to en-
force their rights under section 16(b) of the act and in no way af-
fects these rights. If successful in such litigation, an employee may
under the law receive back pay, liquidated damages, attorney’s fees
and court costs.

It is, therefore, to the advantage of all parties, Mr. Chairman, for
compliance with FLSA to be achieved in an orderly, nonlitigative
way. For this reason, the Department has been providing a great
deal of technical assistance and has just made available a compre-
hensive guide developed especially for State and local governments
and their employees. And I would like to submit that for the
record.?!

Now, Mr. Chairman, I would like to discuss for the committee
some of the background of FLSA coverage of State and local gov-
ernments. It is important to understand this history in order to un-
derstand the impact of Garcia.

State and local governments were first made subject to the mini-
mum wage and overtime pay provisions of the FLSA by the Fair
Labor Standards Amendments of 1966, which specifically extended
the act’s coverage to employees engaged in the operation of hospi-
tals, residential care facilities primarily in the care of the sick,
aged, and the mentally ill or defective; schools, and mass transit
systems. On June 10, 1968, the Supreme Court in Maryland v.
Wirtz decided that this congressional extension of FLSA coverage
to State institutions “could not be said, on the face of the Act, to
exceed Congress’ power under the commerce clause.”

The FLSA was next amended by the Education Amendments of
1972, effective June 30, 1972, which extended FLSA coverage to em-
ployees of public and private preschools.

The Fair Labor Standards Amendments of 1974, effective May 1,
1974, then extended the provisions of the FLSA to virtually all re-
maining State and local governmental employees. However, on

1 The submission referred to for the hearing record may be found in the subcommittee files.
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June 24, 1976, the Supreme Court ruled in National League of
Cities v. Usery, that Congress had acted unconstitutionally in ex-
tending FLSA to the integral operations of the States and their po-
litical subdivisions in areas of “traditional governmental func-
tions.” The Court then expressly overruled Maryland v. Wirtz.

The Garcia case arose from the distinction between “traditional”’
and “nontraditional” governmental functions. The legal controver-
sy began on September 17, 1979, when the Department’s Wage and
Hour Division issued a letter advising the Amalgamated Transit
Union that—

Publicly operated local mass transit systems such as the San Antonio Transit
System * * * are not within the constitutional immunity of the 10th amendment as

defined by the Supreme Court in the National League of Cities versus Usery * * *
and that they are therefore subject to the act’s requirements.

As a result, the San Antonio Metropolitan Transit Authority
filed suit in November 1979 seeking a declaratory judgment that
the FLSA could not be enforced against a city-owned bus system
because of the 10th amendment. Also on that same date, a San An-
tonio Transit employee, Mr. Garcia, filed suit under section 16(b) of
FLSA for back wages.

Based on its determination, the Department filed a counter claim
against San Antonio Transit on February 1, 1980, on behalf of the
bus system’s employees seeking back pay and injunctive relief,

In November 1981, the district court judge ruled in favor of the
city and held that the Department could not constitutionally en-
force the FLSA provisions against San Antonio Transit. After a De-
partment of Labor appeal, the Supreme Court remanded the case
for further consideration in light of its 1982 decision in United
Transportation Union v. Long Island Railroad Company. Subse-
quently, the district court judge reaffirmed his earlier decision and
held that the San Antonio bus system was a “traditional” govern-
goental function. The Department again appealed to the Supreme

urt.

At issue before the Supreme Court in Garcia v. San Antonio Met-
ropolitan Transit Authority was the question of whether employees
of publicly owned mass transit systems were constitutionally cov-
ered by FLSA.

The Supreme Court first heard oral argument in the Garcia case
on March 19, 1984, but instead of deciding the case, ordered reargu-
ment so that the parties could address the question of whether or
not the constitutional limitation on congressional action, as set
forth in the National League of Cities decision, should be reconsid-
ered. The Labor Department argued that the doctrine of League of
Cities good constitutional law and should be retained, but that
mass transit was a “nontraditional” governmental function and,
therefore, properly covered under FLSA.

In its 5 to 4 ruling, the Court held that it was no longer constitu-
tionally acceptable to draw the line between proper and improper
congressional regulation of State activity by determining whether
an activity was “traditional” or “nontraditional” in nature. The
dissents argued that the impact of the decision was to leave States
and localities to whatever regulation Congress wanted to adopt, re-
moving the special constitutional protections for these governmen-
tal units which League of Cities had established.
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While the Court’s decison was close, the Labor Department’s ob-
ligations under that decision were clear. We were—and we are—
obligated to carry it out.

Mr. Chairman, there are several issues involved, two of which I
would mention to the committee.

For example, what overtime hours standard is appropriate for
employees such as public safety officers who perform both police
and firefighting functions. Since the overtime hours standard
under the act is different for police officers and firefighters, the
question arises as to which standard should be applied in these
cases?

Another problem arises when a local government employee is
employed by two district agencies of that government. Does this
constitute a joint employment situation? If so, all hours worked
during the week are added together to determine if any overtime
pay is due the employee.

Mr. Chairman, these are the type of issues we now need to ad-
dress. We have received several hundred inquiries from both State
and local government officials and representatives of government
workers. We are aware of the concerns of the various interested
parties and, in developing our investigation policy, have attempted
to balance these interests.

This concludes my statement, Mr. Chairman. I will be happy to
answer any questions that you or other members of the committee
may have.

[The prepared statement of Ms. Meisinger follows:]



8

PREPARED STATEMENT OF SUsAN R. MEISINGER
Mr. Chairman and Member of the Committee:
I appreciate your invitation to be here, today, to discuss

the Department of Labor's implementation of the Supreme Court's

decision in Garcia v. San Antonio Metropolitan Transit Authority,

decided February 19, 1985. The effect of the Garcia decision
is to broadly apply the federal minimum wage and overtime law

~- the Fair Labor Standards Act -- to State and local governments.

Pursuant to the Garcia decision, the Department has developed

an investigation policy designed to establish an orderly and
equitable procedure for implementing the Act with regard to

these governmental units. I would like to briefly outline

this procedure for the Committee and then discuss the legisla-
tive and judicial developments which provide the necessary
background for understanding the Department's actions. Finally,
I would like to‘indicate to the Committee some of the enforce-
ment issues that have not vet been settled, but will be addressed

as the implementation policy proceeds.



The Department's investigation policy was announced on Friday,
June 14, after broad-ranging discussions with individual State
and local governments, associations representing various cate-
gories of State and local governments, and representatives

of public employee trade unions. We are also, of course,
engaged in our own extensive analysis of the Garcia decision
and the underlying law to determine the degree of flexibility

available to us.

After these discussions and our own analysis, the Department
decided on an investigation policy that would be attentive

to the requirements of the FLSA, but would also responsibly
address the fact that the Supreme Court's decision in Garcia,

overturning its earlier judgement in National League of Cities

v. Usery, dramatically changed the obligations of State and
local governments to their employees. Under National League

of Cities, these governmental units were required to adhere

to FLSA requirements only for their employees who were employed
in "nontraditional" jobs, not for those employees--the vast
majority--who were engaged in the "traditional” activities

of State and local government.

With these facts in mind, the Department developed an investi-

gation policy with five major elements. First, the Department
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determined that April 15, 1985 would be the appropriate bench-
mark date for conducting FLSA investigations and paying any
back wages which might be due. The Department determined

that April 15 was the appropriate date because that was the

date the Supreme Court issued its mandate in the case.

Second, effective June 14--the date the Department's policy

was issued -- the Department's Wage and Hour Division has

been authorized to conduct investigations of State and local

governmental employment which, pursuant to National League

of Cities, the Department had previously determined were "nontraditional"
and for which there were no significant legal challenges pending

at the time of the Garcia decision. Thus, since June 14,

investigations have been authorized for the following categories
of employment:
(1) Alcoholic beverage stores;
(2) Off-track betting corporations;
(3) Generation and distribution of electric power;
(4) Provision of residential and commercial telephone
and telegraphic communication;

(5) Production and sale of organic fertilizer as a by~

product of sewage processing;
(6) Production, cultivation, growing or harvesting of
agricultural commodities for sale to consumers;

and
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(7) Repair and maintenance of boats and marine engines

for the general public.

Third, the Department decided it would be appropriate to defer
the initiation of FLSA investigations for all categories of
State and local government employment that had not been earlier
listed by the Department as "nontraditional”, and also for

mass transit employment. Although the Department had included
mass transit within the listing of "nontraditional" employment,
its coverage under the FLSA was not definitively determined
until the Garcia case was finally decided. This deferral

of investigations will extend to October 15 and will allow
government employers to bring their pay practices into compliance
with FLSA requirements. Once this adjustment period is over,
however, Wage and Hour investigations will extend back to

April 15.

Fourth, in order to provide any affected governmental unit

with additional time to come into compliance, once an investi-
gation has been completed and the Department has administratively
determined that monetary violations of the FLSA exist, that
governmental unit will be given at least 30 days written notice

of the violation before anv lawsuit is filed.
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‘'Fifth, the Department's investigation policy recognizes that
the FLSA authorizes private parties to bring their own lawsuits
to enforce their rights under section 16(b) of the Act and

in no way affects those rights. If successful in such litiga-
tion, an employee may receive back pay, ligquidated damages,

attorney's fees and court costs.

It is, therefore, to the advantage of all parties, Mr. Chairman,
for compliance with FLSA to be achieved in an orderly, non-
litigative way. For this reason, the Department has been
providing a great deal of technical assistance and has just
made available a comprehensive guide developed especially

for State and local governments and their employees. This

is the first time that such extensive material has ever been
prepared for a single sector of the economy covered by the

Act. We hope it will be useful to everyone affected by the

Garcia decision.

Now, Mr. Chairman, I would like to discuss for the Committee
some of the background of FLSA coverage of State and local
governments. It is important to understand this history in

order to understand the impact of Garcia.

State and local governments were first made subject to the

minimum wage and overtime pay provisions of the FLSA by the
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Fair Labor Standards Amendments of 1966, which became effective
on Pebruary 1, 1967. These amendments specifically extended
coverage of the Act to employees engaged in the operation of
hospitals; residential care facilities primarily engaged in

the care of the sick, aged, and the mentally ill or defective;
schools; and mass transit systems. On June 10, 1968, the

Supreme Court in Maryland v. Wirtz affirmed the ruling of

the United State District Court for the District of Maryland
that this Congressional extension of FLSA coverage to state
institutions "could not be said, on the face of the Act, to
exceed Congress' power under the Commerce Clause." In doing

so, the Court upheld the constitutionality of the 1966 amendments.

The FLSA was next amended by the Education Amendments of 1972,
effective June 30, 1972. Those amendments extended FLSA coverage

to employees of public and private preschools.

The PFair Labor Standards Amendments of 1974, effective May 1,
1974, then extended the provisions of the FLSA to virtually

all remaining State and local governmental employees who had
not been previously covered. However, on June 24, 1976, the

Supreme Court ruled in National League of Cities v. Usery,

that Congress had acted unconstitutionally in extending FLSA

to the integral operations of the States and their political
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subdivisions in areas of "traditional governmental functions"
including, among others, schools and hospitals, fire prevention,
police protection, sanitation, public health, and parks and

recreation. 1In deciding the National Leaque of Cities case,

the Court expressly overruled its earlier decision in Marvland

v. Wirtz.

The Court's decision in establishing a constitutional distinc-
tion between "traditional" and "nontraditional” government
functions, permitted the application of the FLSA to State
and local government emplovees who were engaged in activities

which were of a "nontraditional” governmental nature.

From this distinction, the Garcia case arose. The legal contro-
versy began on September 17, 1979, when the Department's Wage
and Hour Division issued a letter advising the Amalgamated
Transit Union that "publicly operated local mass transit systems
such as the San Antonio Transit System ... are not within

the constitutional immunity of the Tenth Amendment as defined

by the Supreme Court in the National Leaque of Cities v. Usery

... and that they are therefore subject to the Act's require-
ments.” As a result, the San Antonio Metropolitan Transit
Authority filed suit in district court on Novermber 21, 1979,

seeking a declaratory judgment that the FLSA could not be
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enforced against a city-owned bus system because of the Tenth
Amendment. On that same date, a San Antonio Transit employee,
Mr. Garcia, filed suit under section 16(b) of FLSA for back
wages. In December 1979, the Department published in the Federal
Register a list of State and local government functions, includ-
ing mass transit, which the Department considered as "nontradi-
tional" and, therefore, subject to the minimum wage and overtime

pay provisions of FLSA.

Based on its determination, the Department filed a counter
claim against San Antonio Transit, on February 1, 1980, on
behalf of the bus system's employees seeking back pay and

injunctive relief. The suits by the Department and Garcia

were consolidated and treated as one in subsequent proceedings.

In November 1981, the District Court Judge ruled in favor

of the city and held that the Department could not constitutionally
enforce the FLSA provisions against San Antonio Transit.

The Department of Labor appealed, and the Supreme Court remanded
the case for further consideration in light of its 1982 decision

in United Transportation Union v. Long Island Railroad Company,

which had held that the doctrine of League of Cities was not
applicable in that case. On February 18, 1982, the District
Court Judge reaffirmed his earlier decision and held that

the
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San Antonio bus system was a "traditional" governmental function

under the National Leaque of Cities decision. The Department

again appealed from the District Court to the Supreme Court.

At issue before the Supreme Court in Garcia v. San Antonio

Metropolitan Transit Authérity was the question of whether

San Antonio bus drivers were due overtime pay for time worked
beyond 40 hours per week. San Antonio drivers were required
to work a standard 43 and 3/4-hour workweek before becoming
eligible for overtime pay. Garcia argued that employees of
publicly-owned mass transit systems were constitutionally
covered by the FLSA, and should have been paid time and one-
half their reqular hourly rate--$9.22--for the hours they

worked in excess of 40 in the workweek.

The Supreme Court first heard oral argument in the Garcia
case on March 19, 1984, but instead of deciding the case,
ordered reargument so that the parties could address the question
of whether or not the constitutional limitation on Congressional

action, as set forth in the National Leaque of Cities decision,

should be reconsidered. The Labor Department argued that

the doctrine of League of Cities was good constitutional law

and should be retained, but that mass transit was a "nontraditional"
governmental function and, therefore, properly covered under

FLSA.
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The Supreme Court decided the case in its decision of February 19,
1985, by overturning its 1976 decision in National League

of Cities. In its 5 to 4 ruling, the Court held that it was

no longer constitutionally acceptable to draw the line between
proper and imbroper Congressional regulation of state activity

by determining whether an activity was "traditional® or "non-
traditional™ in nature. The dissents argued that the impact

of the decision was to leave States and localities to whatever
regulation Congress wanted to adopt, removing the special

constitutional protections for these governmental units which

Leaque of Cities had established.

The Court's decision was close. But the Labor Department's
obligations under that decision were clear. We were--and

we are--obligated to carry it out. That is what we have begun
to do, as I have outlined today. I want to briefly mention,
however, several matters which have not yet been decided but
which we are currently addressing. This list is illustrative

only, Mr. Chairman, and not by any means exhaustive.

For example, what overtime-hours standard is appropriate for
employees such as public safety officers who perform both

police and firefighting functions? Since the overtime hours
standard under the Act is different for police officers and

firefighters,
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the question arises as to which standard should be applied

in these cases?

Another problem arises when a local government employee is
employed by two distinct agencies of that government, such

as the public works department during the week, and the parks
department on weekends. Does this constitute a joint employment
situation? If so, all hours worked during the week are added

together to determine if any overtime pay is due the employee.

An additional example is where a full-time paid firefighter
"yolunteers" to be a firefighter in an area of the locality
where the local government has both paid firefighters and
volunteer firefighters. 1Is that firefighter truly a volunteer
in this instance, and therefore not covered by the FLSA during
the hours volunteered, or is that firefighter to be treated

as a paid firefighter working extra hours?

Mr. Chairman, this a mere sampler of the issues we now need

to address. We have received several hundred inquiries from
both State and local government officials and representatives
of government workers. We are aware of the concerns of the
various interested parties and, in developing our investigation

policy, have attempted to balance these interests.

This concludes my statement, Mr. Chairman. My colleagues and
I will be happy to answer any questions that you or other members

of the Committee may have.
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Senator WiLsoN. Thank you very much, Ms. Meisinger.

I could ask why the Department felt that operating a transit
company that was city-owned was a “nontraditional” employment,
but that seems academic in light of the real holding of the case, so
I will not waste time with that.

You have focused I think properly on the specific problems
facing the Department in trying to administer this law now, the
situation where you have a joint firefighter and police officer,
where you do have people performing in this double role, and the
additional problem where volunteer firefighters, as the example
that you have chosen, are under certain circumstances to be com-
pensated.

I think the questions are good questions and point up what in my
view was the inadvisability of the Court’s decision, but I take it
that what the Department has done since the decision is to try to
determine the impact on local governments, although I note earlier
in your statement that the effective date of April 15 was deter-
mined simply really by operation of law.

Ms. MEISINGER. Basically, we felt that it was reasonable that
State and local governments would await the final Supreme Court
action in light of the magnitude of the decision, and April 15 was
the date that all appeals were over and we felt that that was a rea-
sonable date to peg to.

Senator WiLson. Now the law provides really two remedies for
the aggrieved employee; one, as a private party he may bring suit
under 16(b) of the act; the other is that rather than monitoring his
own claim, the Department has a role there.

I am curious as to exactly what the costs to Federal taxpayers
are going to be in terms of the Department’s performing that func-
tion and if you could explain, not in infinite detail but give a broad
outline, of how the Department intends to discharge that responsi-
bility and what you conceive to be the nature of your responsibility
in monitoring the efforts of local government to comply; and also,
whether or not there’s any recoupement on the part of the Federal
Government for the costs involved in implementation, if you could
pursue those three points.

Ms. MEISINGER. If I miss one, please remind me what it was.

Basically, we proceed by investigation of complaints and all com-
plaints we receive for violation of minimum wage or overtime are
investigated or checked out and resolved. To date, we have received
approximately 150 from what we believe are State and local gov-
ernment employees. Out of an annual number of 49,000 or 50,000
complaints that we investigate, we think that’s a manageable work
load to date and it really is a little bit early for us to determine
what the cost implications to the Wage and Hour Division will be
because we are not sure what the complaint work load might be.

While the universe that we estimate now subject to minimum
wage and overtime laws is about 7 million of the 14 million public
employees, we don’t know yet if that kind of an employment work
force is more prone to filing complaints, less prone to filing com-
plaints, whether a public employer is prone to violate the law or
whether there’s a public scrutiny that they are under that might
make it a little less likely to have abuse.



20

We are trying to provide as much technical assistance to State
and local governments as we possibly can and we are disseminating
as much information as we can. We're trying to put in an 800
phone number in the national office so people who have questions
regarding their obligations can call the Wage and Hour Division
when an issue arises.

I guess my summary conclusion is that it’s a little bit early for
us to judge what the cost implications might be for us within the
Federal Government.

Senator WiLson. Has OMB volunteered any estimate of that?

Ms. MEISINGER. No; we would be the ones responsible for putting
that together. We just don’t have the working knowledge to be able
to do that to date.

Senator WiLsoN. I assume they have requested that they have
your earliest estimate in that area.

Ms. MEISINGER. We haven’t had a discussion on the issue.

Senator WiLsoN. You haven’t?

Ms. MEISINGER. No.

Ogenator WiLsoN. That’s not the OMB that I know and love, but

Are there any provisions made for any sort of recoupment?

Ms. MEisINGER. Under the law for liquidated damages for child
labor penalties there is a provision that those moneys go back di-
rectly to the Department of Labor Wage and Hour.

Senator WiLsoN. For child labor?

Ms. MEeIsINGER. For child labor. But otherwise, no.

Mr. CoHEN. In ligation cases where there are moneys on hand for
unlocated employees, those funds would revert to general receipts
to Treasury after a period of time.

Ms. MEISINGER. But that’s limited to cases where the employees
are unlocated, where the employee can’t be found to pay the back
wages to. If we find a violation against John Doe and we can’t find
John Doe, those moneys are then returned to the Federal Treasury
for general revenues.

Senator WiLson. I don’t think that is likely to occur often if
you're proceeding on employee complaints. In other words, the im-
plementation by the Department is really responsive to individual
employee complaints? ’

Ms. MEISINGER. Basically, yes. As a matter of how we enforce the
FLSA in the private sector, we do target employers for investiga-
tion. While we do investigate complaints, we also do some target-
ing. However, targeting is generally where there is a situation of a
repeat violator in an industry that has a history for violating mini-
mum wage laws and, quite honestly, it’s too early to say that we
would ever get into that mode with a State or local government.
But arguably, if we find that there are some State and local gov-
ernment entity that is continually abusing the FLSA, we would
target them for investigations.

Senator Wiison. Well, I would suspect that your experience will
develop that State and local governments are probably more re-
sponsive than some segments of the private sector. They are cer-
tainly more in the glare of the public spotlight. They may not be
any more willing, but they will probably be more compliant.
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I'm informed that certain draft regulations that have been lying
fallow since the Usery case have been under review and that you
are thinking of modifying those.

Ms. MemsiNGER. That'’s close. The regulations that we have that
were issued in 1974 to which I think you are referring are 29 CFR
part 553 and those are the regulations that govern the employment
hours of work issues that arise for law enforcement officers and
firefighters. Those regulations have been in place. We have been
very open with the various local and State government representa-
tives that to the extent that they believe there are problems in
those regulations, that those regulations as crafted present prob-
lems for them, to please provide to us specific information for our
review in contemplation of possibly going to a rulemaking to make
improvement to those regulations.

To date, I believe last week the mayor of Cleveland has replied to
us some specific recommendations on behalf of I believe it’s the Na-
tional League of Cities.

So we do have regulations in place. They have been dormant to
the extent that prior to the Garcia decision they really weren’t ef-
fective on anybody except the Federal work force, but they are in
place and active.

Senator WiLsoN. Well, is it possible that the mandatory premium
overtime requirements contained in FLSA relating to public safety
employees may be reduced? In other words, firemen must be paid
time and a half for hours worked in excess of 212 during a 28-day
period. Is the Department considering reducing the hourly ceiling
for these or any other employees which would thereby require local
governments to pay overtime for fewer hours worked?

Ms. MEISINGER. To date we have not looked at that at all.

Senator WiLsoN. What are the limits of the authority that the
Department has in that respect? I mean, if you decided that the
city of Los Angeles is working people too long and you're going to
shorten the shift, what limits are there?

Ms. MEISINGER. Well, the limits are those that are placed on us
by the Congress. The statute that was passed in 1974 provided for
specific hours limitations in a stairstep 3-year decreasing number. I
believe the first year of 1975 the hours for firefighters was 240. It
dropped to 232 the next year, and it dropped to 216 the following
year. And Congress in a statute required the Secretary of Labor to
do a study of the overtime hours worked in law enforcement and
firefighters based on 1975 data.

That research was done—that study was done by the Department
of Labor who concluded that the hour standards at that time was
216 for firefighters. We were promptly sued by the Federal Fire-
fighters Union who argued that in our tabulation of the data that
we had received as required by Congress we had excluded State
and local government data, which we had because at that time we
had the League of Cities decision and the State and local govern-
ments weren’t covered. When we did, as the court required, include
that data, the number dropped to 212. Since that time, the number
of 212 is required as a result of a study based on 1975 data which
was required by the statute. I really find it difficult to contemplate
that we would go back and restudy 1975 data. It hasn’t been some-
thing that’s actively been discussed, quite honestly.



22

Senator WILSON. So what you’re saying is that the Department is
limited by statute.

Ms. MEISINGER. Yes, sir.

Senator WiLsoN. And Congress, I would say by this decision, is
limited not at all. So that the effect of this is really to say there’s
damned little left of the 10th amendment and Congress has decided
to substitute its judgment for that of the city councils’.

Ms. MESINGER. Not being a constitutional lawyer, I think that
some might share that view.

Senator WiLsoN. Since the Department is considering a change
to some of these regulations, what advice is the Department giving
to local governments that are compelled to implement FLSA imme-
diately?

Ms. MEisINGER. They basically are required to comply with the
law and our regulations unless and until those regulations are
changed through the Administrative Procedures Act, and we are
providing as much technical advice as is possible. They do need to
come into compliance.

Senator WiLsoN. All right. I take it that the plan that was ini-
tially propounded by the Department in 1974 which involved some
phasing-in has been discarded?

Ms. MEisINGER. The phase-in that was contemplated in 1974 was
based on the statutory language which spoke to in 1975 this hap-
pens, in 1976 this happens, in 1977 this happens; and the statutory
language speaks to the actual year.

Senator WiLsoN. And it’s now 1985 and it’s all going to happen
at once.

Ms. MESINGER. Our attorneys’ view is that we are bound by the
language in the statute.

Senator WiLsoN. Something to which I gather the Court gave
little attention. And, of course, collectively bargained agreements
are in no way exempt from this coverage?

Ms. MEISINGER. Not to my knowledge. I believe that without at-
tempting to speak on behalf of those with collective-bargaining
agreements, there is a legal opinion that many of those agreements
have severability clauses which say that if any part of this contract
becomes illegal for whatever reason that particular section is null
and void but that the remainder of the collective-bargaining agree-
ment remains in place. But you cannot negotiate your rights under
the Fair Labor Standards Act.

Senator WILSON. That is a statement that I think deserves con-
siderable attention and it raises an interesting point, your observa-
tion, that these contracts that were negotiated during the period
that Usery was in effect which simply prolonged to that circum-
stance whereby the parties were able to collectively bargain,
during that period certain benefits were negotiated and now, with
the Garcia decision, what has in effect occurred is a windfall to
public employees by the Court’s mandate that they now receive
time and a half for overtime since that may have been an issue,
and indeed was an issue in any number of collective-bargaining ne-
gotiations.

So your statement I think has even greater point than perhaps
anybody has considered. The effect of this decision is very likely to
change and to undo a number of very carefully negotiated agree-
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ments, something that the Court also doubtless gave great atten-
tion to.

Has it been suggested by counsel to the Department that if possi-
ble there would be some equity in at least exempting for the term
of thefi)r existence existing negotiated collective bargaining agree-
ments? :

Ms. MEeisINGER. Well, the fact that people cannot waive their
rights under the FLSA is not a departmental policy. It's Supreme
Court law.

Senator WiLsoN. And what you're saying is that under the inter-
pretation of the Garcia decision by Department counsel, there is no
leeway even for the grandfathering of presently existing agree-
ments?

Ms. MESINGER. That’s correct.

Senator WiLsoN. Unhappily, I think I would have to agree with
that interpretation.

Ms. Meisinger, just one additional question—there are many that
we could ask, but I think that your testimony has been quite direct
and to the point. I am advised that there are roughly 3,000 coun-
tries, 19,000 muncipalities, 17,000 townships, 15,000 school districts,
and 29,000 special districts in the United States.

I come back to my question about costs to the Department of ad-
ministering this. Have your counsel and those who attempt to
project the burden of compliance by the Department with the
Court’s decision made even a preliminary estimate as to what is
going to be required of you to respond to the complaints? You re-
spond to complaints under other Federal law, other employee com-
plaints. Have they not been able to extrapolate from your existing
experience what they think the costs of this are likely to be?

Ms. MEISINGER. To date, we haven’t done any kind of analysis,
quite honestly.

Senator WiLson. Well, I’'m going to ask you to do so, not only for
the benefit of the Department in its own planning and its own
budgeting, but also because I think that concomitant with estimat-
ing what the burden is going to be on Federal taxpayers in support-
ing the Department in its compliance with the Garcia decision we
should also make some estimate of what the cost is going to be to
local governments in complying with the Garcia decision. And I
will simply suggest that however great the cost may be to the De-
partment of Labor, it will be far, far greater to State and local gov-
ernments.

But let me ask what effort is being made now by the Department
to achieve those cost estimates and when might we expect them?

Ms. MEsINGER. Well, we will go back and start working on it im-
mediately.

Senator WiLsoN. Please do. It is something that you need to
know and something we need to know.

Thank you very much.

Ms. MEISINGER. Thank you.

Senator WiLsoN. Our next witness is Talmadge R. Jones, chief
counsel of the Department of Personnel Administration of the
State of California. Mr. Jones brings to this hearing a very consid-
erable background and experience as a constitutional lawyer and
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especially one who has been concerned with the problem before us
this morning.
So we are delighted to have him here and eager to take advan-
ttlage of his experience and knowledge. With that, I welcome, Mr.
ones.

STATEMENT OF TALMADGE R. JONES, CHIEF COUNSEL, DEPART-
MENT OF PERSONNEL ADMINISTRATION, STATE OF CALIFOR-
NIA

Mr. Jones. Thank you, Senator. It’s good to see another Califor-
nian here in Washington, DC, and the beautiful weather here.

Senator WiLsoN. That’s not the norm here, Mr. Jones.

Mr. Jones. As I looked out of my hotel window last night, I saw
something that looked very much like lightening which I wasn’t
used to in the garden city of Sacramento.

I am the chief counsel of DPA, which is the department of per-
sonnel administration, in California. I'm appointed by Governor
Deukmejian to that position. We are basically the labor relations
branch for the State government and we administer some 20 differ-
ent contracts for about 120,000 State employees in the State of
California.

I'm a lawyer, as you pointed out. I obtained my J.D. degree at
Hastings Law School, University of California, in 1967, where I
first broached the subject of the commerce clause, and there I was
interested to see that over the years of constitutional history the
Supreme Court did routinely uphold extensions of Federal law to
various functions within the States and I was interested as a stu-
dent that 18 years ago that there were very few limits upon the
ability of Congress to regulate local functions.

I then became a deputy attorney general in Sacramento for most
of my legal career and in 1974 I had my very first opportunity to
see if there were any limits on the commerce clause. In that case,
the National League of Cities v. Usery, 20 States and thousands of
municipalities and California as a separate party tested the limits
of the commerce clause before the Supreme Court. As you know,
we had a decision out of the Court, a close decision 5 to 4, that held
that the Fair Labor Standards Act Amendments of 1974, the ones
that we are talking about this morning, were a patent denegration
of the rights of State and local governments to regulate and govern
the rights of their employees, their salaries, wages and working
conditions.

Now in 1985, the National League of Cities have been upset and
we are back again in the scenario of 1974. I sympathize with you,
Senator, in trying to understand the FLSA. You're in the middle of
tax reform and looking at the Internal Revenue Code, but the Fair
Labor Standards Act will make the Internal Revenue Code simple
reading.

Mark Twain I think said, “The more you explain it, the less I
understand it.” And that is true of the FLSA. The more you read
into the FLSA, the more you understand the extent to which the
Federal Congress are attempting to regulate local functions.

I come here today to really point out some very particular prob-
lems that the FLSA presents for California. I am not here to rear-
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gue the National League case, although that’s what I would like to
do, but I think we have a phrase in the law called res ipsa loqui-
tur—for the lawyers in the room you’ll know what that means—it’s
a Latin phrase that means the thing speaks for itself.

When you look at the FLSA, you can’t help but think of res ipsa
loquitur because the FLSA speaks for itself. That is, clearly on its
face, it attempts to regulate in detail what State and local govern-
ments do in terms of their public functions and the compensation
of their employees.

Before I talk briefly about California, I want to tell you three
things about our State which shouldn’t come as a surprise to you,
Senator, having been a native of our State.

The first thing is that we perceive ourselves in California as a
fairly generous employer. Our studies of comparable wages in other
jurisdictions show that California—that is the State of California—
is approximately 20 percent greater in terms of compensation than
other public jurisdictions, including the Federal Government and
including the classes of correctional officers, highway patrol, and
other functions which the FLSA really intrudes upon. So California
doesn’t come in here with dirty hands. California comes before the
Congress with clean hands as a good employer of its employees.

The second thing about California I want to emphasize is that we
are in a growth mode. The graph that I put in my prepared state-
ment that I submitted to you shows that by the year 2020, which is
only a mere 35 years away, California will half again be as large as
it is now. We are now 24 million residents. We will be 36 million
residents by the year 2020. But why that’s important I will demon-
strate in a minute because the people who are coming into Califor-
nia are moving into the rural areas where our fire protection prob-
lem is the greatest.

The third thing I want to mention about California is that we
are geographically unique from all the other States in many, many
different ways. We are obviously larger, but more important than
that, our geography is such that two-thirds of our State is rugged
hills and mountains. Most people have a perception of California as
rolling beaches and urban areas, and it’s not that way at all. Two-
thirds of our State is very rugged. It’s very difficult to fight a Cali-
fornia fire. A California fire, as you know, Senator, is not a fire
that you find on the east coast. Our fires sometimes take 2 to 3
hours just to get to the fire. Our fires are the kind of fires where
you can’t tell a 40-hour employee, “Hey, time to knock off and go
home and see the kids and come back on Monday.” Our firefighters
jump out of airplanes to get to fires and they stay on those fire
lines—I have talked to employees who have been in the fire lines
for almost 30 days and haven’t seen their wife and kids. Those are
the kinds of things I want to emphasize.

I brought a chart which was a little difficult to get on the air-
plane, but I thought a picture is worth a thousand words. What we
have, at least for the moment is the impact of FLSA upon the
State of California. You will notice the large green areas appropri-

" ately for the Department of Forestry. That figure is approaching
$20 million. The total impact of the FLSA on all California pro-
grams, at least for the moment, as we calculated it—and it’s still a
little bit mushy but it’s getting firmer as the days go by—we are
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now over $50 million. If I were listening to the Jerry Lewis tele-
thon I would be happy about these figures, but I’'m not.

One-third of that pie chart that you see, the green area, is the
Department of Forestry. Most of the money that you see on that
pie chart represents comp time or CTO that we can no longer uti-
lize in our State practices. The employees have to be paid cash
when they work that overtime within their work period.

A couple more interesting statistics about California. That is, 40
percent—this is going to sound unusual but it’s true—40 percent of
the National U.S. Forest Service budget for national forests is
spent in California. Here’s another good figure; 37 percent, over
one-third, of all national wildland fire protection other than U.S.
Government—that is if you add up all the States that protect their
forests—California is 37 percent of that figure.

So when we’re talking about fire problems, California takes the
brunt of that. In 1970, for example, we lost 16 lives just in wildland
fire protection. We are talking about firefighters and people losing
their lives out there.

Now just talking about fire for a minute, let me show you an in-
teresting problem. This compares wildland fire protection across
the United States—and we picked some rather major jurisdictions
and we picked the State that’s probably closest to California—that
is the State of Florida. This bar chart shows the acres protected—
that is, the numbers of acres that the State protects against forest
fire—the black area is the acreage burned and the pink area is the
budget of those States to protect their wildlands from fire. I will
ignore these other smaller States.

Florida and California and off the chart in terms of fires and fire
protection. The interesting thing is in terms of the acreage protect-
ed you will notice the blue bars for Florida and California are very
close to one another, pretty much the same number of acreage pro-
tected. It looks like about roughly 30 million acres that we protect
in both States.

Then you get to the number of acres burned, also very similar.
Florida lost—we’re talking acreages now—Florida lost an average
of about 175,000 acres on the average from year to year. Califor-
nia’s average is about 165,000. So again, Florida and California are
very similar in terms of acres protected and acres burned.

Now here’s where we part company. If you look at the pink
chart, these are the average budgets of Florida and California. The
Florida budget is not quite $40 million. The California budget is
$165 million.

Now that seems unusual given the fact that the acres burned
and the acres protected are somewhat similar to one another.
There’s a reason for that, and that is this chart.

This chart shows the number of personnel that California re-
quires to fight the kind of fires that I told you about a moment ago,
the fires that it takes parachutes to get to. We’ve got roughly over
5,000 personnel compared to Florida down here, under 1,000. I had
somebody tell me that in California—and I hope somebody is here
from Florida to straighten me out on this—Florida doesn’t even
have a fire engine and the reason for that is that they take some-
thing like a tractor and the tractor goes in there and circles the
fire and cuts a trench around the fire and the fire extinguishes
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itself. It can’t get away. In California, we can’t do that. We have
ll;lrllgged terrain that goes up to 12,000 or 13,000 feet, as you well
ow.

That’s the kind of problem we are talking about in FLSA. FLSA
puts the State of California in the position where, because of our
unique—and I point this out again—unique geographical problem,
we have to pay our firefighters more than the State of Florida or
any of the other 49 States in this country. That does not make
sense. It has no rational basis and I submit to you and I would
submit to the Supreme Court, it’s unconstitutional

One other thing before I leave fire, and that is that in California
we have a mutual aid system whereby one entity aids another. The
U.S. Government is one of those entities. You asked a moment ago
about Federal costs. Last year, California billed the U.S. Forest
Service’s Bureau of Reclamation and some other Federal entities
fog’llﬁghting U.S. forest fires on Federal land. We billed them $3
million.

Under FLSA, as our costs go up—and they most certainly will
under these statistics I'm showing you—the cost to the U.S. Gov-
ernment is going to increase commensurate with that. The future
is not good, as I pointed out, in our FLSA. Our population is sky-
rocketing by 50 percent. Those people are moving next to these
wildlands I'm talking about; 90 percent of all forest fires are
people-caused fires. Of that figure, 35 percent are arson. Ten per-
cent are caused by lightening and the like. So when people are
moving closer to forests, the problem can only get worse. Our
FLSA liability can only get worse.

Now let me talk about another problem. Let’s talk about the
California Highway Patrol. The California Highway Patrol esti-
mates the fiscal impact of the FLSA at $2.4 million. One of the rea-
sons for that is that we have hundreds of cadets going to our acade-
my to receive training. California has one of the largest CHP orga-
nizations in the country, highway patrol organizations. Our cadets
do not fit within the 7(k) exemption of the FLSA. That is, we
cannot apply the longer 28-day work period that that law allows.
We have to put our cadets on a 40-hour week. The difficulty with
that is that these people are living in the academy. It's like boot-
camp. They stay there for weeks. The result of FLSA is that we
wind up paying our cadets more then we pay our sergeants on the
highway patrol.

When you ask about the relationship between sergeants and
cadets, you're talking about people’s lives out there on the highway
that are going to be less covered because of the training in the
highway patrol academy. I think that’s a very serious situation but
one that fiscal demands make necessary.

On the other class, down at the bottom, you will see a blue pie.
Now that’s a big part of the chart and it's a very small program.
That'’s the California Conservation Corps, if you know about that,
Senator. We are very proud of that in California. It started under
Governor Deukmejian’s predecessor, Governor Brown, but it’s a
very good program and the Governor likes it. It supports local gov-
ernment’s rehab, conservation projects, but we estimate the cost of
that program is going to be $8.4 million. The employees—there are
only 220 employees who train these young people in the California
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Conservation Corps. They are going to get $860,000 in overtime and
the corps people—we can’t figure out how to exempt them from
certain training they have—they are going to get about 3 to 4 over-
time hours per day, and there’s $75 million. That’s a good program
and it’s really in jeopardy by virtue of the FLSA. There’s no ques-
tion about it.

It’s like the ecology corps, which was a different program, and I
remember arguing in the Supreme Court about the danger to that
program 10 years ago. This is a new and better program that’s
equally in danger of extinction.

Finally, let me talk about one more department. The department
in black up there on the chart is called the Department of Develop-
ment Services. It administers about 8 of the 11 mental hospitals in
California. They estimate the impact of FLSA to be presently $2.2
million of my pie chart. That department does some very worth-
while things, such as the special olympics and those kind of things
for the people that are in the hospitals. Those programs are in seri-
ous jeopardy because of the FLSA volunteer requirements and
overtime requirements. Anybody that participates in those and are
called back will have to be compensated at time and a half but will
be paid the premium pay that we’re talking about.

With that background—and I could spend all day talking about
the FLSA and the problems it creates, but let’s try to do something
constructive now for a minute and talk about the things the Con-
gress can do to assist what is a very serious problem for State and
local government.

The first thing that we recommend in California that you do, the
ideal, if you will permit me for a moment, is to exempt State and
local government form the overtime requirements of the FLSA.
And I say that not only sociologically and governmentally, but I
say that constitutionally. There is no legal reason why the State
and local governments should not be exempt.

The purpose of the Fair Labor Standards Act, FLSA, is to spread
employment. If that is so, its application to State and local govern-
ment does not fulfill its purpose. The reason is this: when you hire
a new employee, which the FLSA would like us to do rather than
pay overtime, you have to train that employee. You have to pay
that employee a new benefit package. You have to carry adminis-
trative records on that person.

Our State has estimated that it will cost three times more to hire
a new employee than to just keep the existing employees and pay
them all this money in premium overtime. So the purpose of the
FLSA as far as State and local government is concerned is not met
by these overtime requirements. So we don't need it.

Second, as you pointed out earlier, Senator, because of the collec-
tive bargaining rights of employees in the country, the FLSA pur-
pose in protecting employees is hardly germane. Public employees
have more union organization and more employee rights than the
private sector. I don’t know if everybody knows that. There are
more public employees who are members of unions than in the pri-
vate sector. If that is so, we don’t need the FLSA to protect them.

Third, as you pointed out, Senator, the employees want that
CTO, that comp time. Many of them do. For example, the people
that work up there in the Developmental Services Department in
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the mental hospitals, that’s tough work. I'm a lawyer and I've lived
a rather isolated existence, a rather antiseptic existence, but if you
work in a mental hospital you don’t want the cash; you need the
time off, you need to get your head together so you can be con-
structive and responsive to these people in these mental hospitals.

Senator WiLsoN. I can appreciate that. I work in a similar envi-
ronment. [Laughter.]

Mr. JonEs. So our first recommendation is simply to exempt the
State and local governments. There’s no reason for not doing that.

But if Congress, in its wisdom, seeks to keep us under the FLSA
overtime requirements—and I want to make one point clear—and
that is, we don’t object to the minimum wage provisions. I think
everybody ought to be paid a minimum wage out there. We are not
worried about that.

Let’s talk about overtime. Qur second recommendation is to rec-
ognize but limit the use of comp time. The California practice is to
allow the CTO to be utilized within a 1 year period. If it’s not uti-
lized, then it’s cashed out. There's no legitimate reason why we
can’t do that.

The third thing and probably the most important thing that I
can urge this morning, as Ms. Meisinger pointed out earlier, is to
phase-in the FLSA for State and local governmet. The original act
of 1974 allowed what I call lowering the boom. They lowered the
maximum hour requirements from 240 and 232 and then to 216
before we had to pay overtime. It was a phase-in or screw-down, if
you will, provision. That phase-in process has lapsed and the De-
partment of Labor, Ms. Meisinger’s lawyers tell her, is bound by
the law and would not give us the break under the lower stand-
ards.

So at the very least, if you scrap recommendations one and two,
in the interest of fairness and equity and what Congress originally
intended in this act in 1974, there should be a phase-in, three-step
tier process, as has happened with every other industry—shoemak-
ers, watchmakers, everybody else under the FLSA—there’s been a
phase-in process. That’s all we're asking.

I hope I haven’t razzle-dazzled you with too many facts and sta-
tistics. If I have, I refer you to my prepared statement which I have
submitted to you and I will be more than happy to answer any
questions that you or members of the committee may have.

[The prepared statement of Mr. Jones follows:]

56-293 O - 86 - 2
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PREPARED STATEMENT OF TALMADGE R. JONES

MR. CHAIRMAN AND MEMBERS OF THE COMMITTEE:

Good morning, my name is Talmadge Jones, Chief Counsel for
the Department of Personnel Administration of the State of
California, the labor relations branch of the state government.
The department administers twenty different contracts for approxi-
mately 120,000 civil service employees of the state.

I hold a J.D. degree from the University of California,
Hastings College of the Law, and am a member of the California
State Bar. Until my recent appointment by Governor Deukmejian,
for 18 years I served as a Deputy Attorney General in Sacramento,
where I essentially defended the state or state officials in vari-
ous kinds of civil litigation against the state. I have argued
many cases before our State Supreme Court, many of which involved
the constitutionality of salary appropriations in excess of $200
million,

For approximately ten years of my service in the California
Attorney General's Office, I served as "house counsel" to the
State Personnel Board, and thus became (whether I liked it or not)
an "expert" in civil service matters.

For that reason, in 1974 I was drafted to represent Governor
Ronald Reagan and the State of California in an action against the
United States Department of Labor regarding constitutionality of
the Fair Labor Standards Act Amendments of 1974. Our co-plain-
tiffs in that cése were the National League of Cities, 20 other

states, and numerous fire districts and municipalities.
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I orally argued National League matter before the United
States Supreme Court on April 16, 1975, which had to be reargued a
year later, in 1976. Later that year, the court announced its
decision in a 5-4 opinion which became a landmark case. The high
court held that the FLSA amendments of 1974 were a patent denigra-
tion of the sovereign rights of California to administer its own
traditional governmental activities (such as fire and police pro-
tection) and to deal with its own state personnel. For nearly ten
years, the National League decision was the law of the land.

As you know, the Supreme Court unexpectedly overturned the
National League decision in its Garcia decision of February 19,
1985. The Garcia decision, decided like National League by a nar-
row 5-4 margin, has once again subjected California and other
local jurisdictions to the FLSA amendments of 1974.

In its most recent Garcia decision, the United States Supreme
Court majority held that the only limitation on the federal
government under the Commerce Clause is the "built-in restraints
that our system provides through state participation in federal
governmental action.” In other words, the majority of the court
believes that the political process will insure that laws that
unduly burden states will not be enacted, or as here, where they
have been enacted, that the Congress will be sensitive and correct

the inequity. That is why I am here.
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I do not wish to reargue the National League matter, although
that is certainly my temptation as a lawyer. 1In 1974, the annual
fiscal impact of the FLSA overtime provisions on California state
and local programs was an astounding $34.5 million. But I don't
have to talk to the Committee about the 1974 fiscal impact,
because those figures have nearly doubled. I am here to present
you with those new figures, and new facts which unequivocally
demonstrate the detrimental impact which the FLSA provisions have
upon California public services and upon the California taxpayer.

However, before doing so, there are three things that the
committee should understand about California as a state and as an

employer.

SOME BASIC FACTS ABOUT CALIFORNIA

The first fact is that California, as an employer, treats its
cmployees very well, According to studies undertaken as recently
as August 1984, on the average California leads the federal
government and over 300 other public jurisdictions by 21.1% in
salaries paid to its employees. These employees include
firefighters, fire captains, correctional officers, state traffic
officers, and a number of other clerical as well as technical
positions.

The second important fact, which should come as no surprise,
is that California can expect a tremendous growth in its populé-
tion over the next 35 years., Our current population of 25.4 mil-
lion will increase to 27.9 million by 1990, and 31.4 million by
the year 2000, or a one-sixth increase in only 15 years. The fol-

lowing chart will indicate where our population is going.
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The third, and perhaps most important, fact is that
California is geographically unique among all the states. Only
Alaska and Texas are larger. California is 158,690 square miles,
roughly equivalent to the area of the eight northeastern states
(including Pennsylvania but not New Jersey), and stretches more
than 700 latitudinal miles. These figures convert into 61 million
acres, which is more than the Library of Congress has books. Of
the 61 million acres, two-thirds of the state is rugged mountains
and hills which are covered by timber, woodland, brush or grass.
We have in California what is called a "Mediterranean climate,”
which is a cool, moist winter followed by a long, dry summer.

I'11 now discuss how each of these facts impacts upon the

state's liability, both short and long term, under the FLSA.

$50 MILLION IMPACT AND GROWING

The FLSA permeates virtually all of our state personnel and
has a tremendous fiscal impact on state programs, particularly our
fire service. I would first like to give you an overview of the
total cost to the state under FLSA, and then highlight some of the
particular problems it presents.

The FLSA virtually eliminates the ability of state and local
government to recognize the overtime hours of public employees in
other than cash. The former practice of giving employees time off
at a later period, known as "compensating time off" (or CTO) is
effectively eliminated by FLSA. The cost of converting former CTO
credits into cash, on an annual basis, is presently estimated at
$30-$50 million, and growing. Utilizing the higher potential
figures, the following graph demonstrates how the FLSA could
impact California state programs, absent any changes in work

schedules or reduction in public services.
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FIRE SUPPRESSION--THE MAJOR FLSA IMPACT

This graph demonstrates that over one-third of the fiscal
impact of FLSA is upon the fire protection services performed by
our Department of Forestry. Why is that so?

The answer should come naturally to the five members of this
committee who represent the State of California in the Congress.
They each know the unfortunate history of destruction of
California's natural resources, life, and property by large fast-
spreading fires in our wildlands and rural areas. The 62 million
acres of California wildlands contain some of the dryest and
fastest burning areas in the world. About 37% of the total
expenditures for fire protection on privately-owned wildlands in
the entire United States is expended in the State of California.
In addition, the United States Forest Service allots about 40% of
its nationwide budget for fire protection in 18 national forests
in California.

The long and short of the problem is that a California wild-
land fire is very difficult to suppress quickly. Because of the
limited road construction and inaccessibility of ground equipment,
initial attack travel time from suppression station to fire may
often exceed three hours by road and trail. Therefore, California
has amassed a tremendous fire suppression force unequalled in the
nation. It includes 13 primary air attack bases, 220 fire sta-
tions, 354 fire-engines, 800 support vehicles, and 37 conservation

camps providing 157 hand crews.
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In a particularly bad fire year, such as that which occurred
in 1970, California firefighters are required to expend great
amounts of time in these remote areas in fire suppression work.
Containing California wildland fires can require a literal army of
fire suppression personnel. For example, in 1970, we lost 540,000
acres, 653 homes, and 16 lives in tremendous wildland fires. At
one point, 19,500 professional firefighters from 500 different
fire departments were engaged in fighting those fires.

My point is that Califérnia fires are very difficult, and
very expensive, to contain. Let's look at some comparisons with
other major jurisdictions. The following graphs are very instruc-
tive. . 7

As you can see, the cost of California firefighting is six times

that of the next highest state, the State of Florida. This is due to
California's extremely difficult terrain, intensely burning wildland

fuels, and long travel distances which are far greater than those in
Florida. This is true even though the two states directly protect
approximately the same number of acres, and experience roughly the same
amount of burned acreage. The difference is direct personnel costs.
California has approximately ten times the number of permanent and seasonal

employees that are used by the State of Florida.
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Permanent fire suppression personnel in California presently
acquire an average of about 300 hours of overtime per employee in
fighting California fires. They receive credit for this overtime
in the form of CTO, which the employees utilize in the slow, wet
winter. Conversion of that CTO to cash, both for permanent and
seasonal employees, will cost the state from $10-$20 million annu-
ally. This expenditure will have to borne by the state's general
fund revenues, which are from state income and sales taxes. Iron-
ically, the general fund is primarily funded by taxpayers in the
ten most populous urban counties of the state. In other words,
because of the FLSA, urban dwellers will receive the brunt of the
FLSA increases for what is essentially rural wildland fire protec-
tion.

The future costs of protecting California forests under the
FLSA is even more bleak. Since 1960, there has been a definite
increase in the number of human-caused wildland fires. Of all
major wildland fires, 90% are caused by people (20-30% by arson).
Statistics show that the most rapid growth counties are those
which are in or near our state wildlands. This growth pattern,
coupled with the rising demand for the use of California's natural
resources and forests, leave little doubt that the potential for
fire-caused disasters is growing faster than California's ability
to cope with them. It is very reasonable to expect that new resi-

dents and greater number of visitors in our wildlands will cause
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more wildland fires to start in the future. The wildland fires in
the future will be even worse because of the proximity of new
homes and residents in those areas. 1In the period 1970-1980,
there was a 30% increase in the incidence of wildland figes, which
is now 8,000 per year, 1If this trend continues, there will be
11,000 fires in 1990, and 15,000 fires by the year 2000, nearly
double the present level. Therefore, while the impact of the FLSA
upon other states will undoubtedly be great, the long range
effects of FLSA on California's vast, sophisticated firefighting
system will be tremendous.

The problem in California is augmented by the Multi-Agency
Coordination System (MACS), which is system of mutual aid among
all the individual fire departments of districts, state, local

and national. That system can be graphed as follows:
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Presently, if the personnel or equipment of a particular fire
jurisdiction is inadequate to meet a particular fire, each juris-
diction aids the other for a free 24-hour period (workers and
equipment included). Because of the tremendous impact of FLSA
upon all fire jurisdictions, state and local, it is quite likely
that this free sharing mutual aid practice will cease. Municipal-
ities and special fire districts simply have no remaining means of
increasing revenue to meet these costs. California's Proposition
13, and a reduction in federal revenue sharing, has made that very
clear.

You should also know that because of the participation of
federal agencies in mutual aid, the federal government itself will
be picking up an FLSA tab. The United States Forest Service,
Bureau of Land Management, and National Park Service all utilize
the services of the California Department of Forestry, even more
so in recent years because of cuts in the federal budget. When
the federal government invokes mutual aid, the cost will be much
higher under FLSA standards. For example, last year's billing to
these agencies for mutual aid by the California Department of
Forestry was $3 million, a relatively light fire season. Stay
tuned because the federal bill will be growing considerably under

the FLSA.
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CALIFPORNIA HIGHWAY PATROL--2,.4 MILLION IMPACT OF PLSA

Our California Highway Patrol, which has one of the largest
law enforcement operations in the nation, has estimated the annual
FLSA impact at $2.4 million.

For example, as to dispatchers, the implementation of the
40-hour workweek under the FLSA will seriously hamper CHP's abil-
ity to schedule for needed coverage in difficult enforcement
periods without incurring additional overtime costs. The CHP
estimates that the current scheduling practice would increase
overtime costs by 66% under FLSA. The current, more flexible,
scheduling utilized for dispatchers is specifically provided for
in their collective bargaining agreements.

The most serious impact of FLSA will be on the Academy
Training Program for cadets. Cadets are covered employees under
FLSA and do not have the benefit of the partial exemption and
longer 28-day work period under the section 7(k) exemption. They
are currently paid $1082/mo. and are required to work 53 hours a
week during their 20 weeks of training. This results in 13 hours
of overtime in each seven-day work period, based upon a 40-hour
week. Continuing the current academy training, it will result in
approximately a 49% increase in the cadet salaries, because of
overtime, and place those salaries close to the top step of a

state traffic sergeant, $3,104. Upon graduation from the académy,
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and assignment as a regular state traffic officer, each cadet
would experience about a 33% cut in pay. This is obviously an
untenable situation. Increased costs to the current acadeny
training program will approximate 1.2 million based on training
240 new officers per year. All other alternatives considered by
CHP, which would meet FLSA standards, are disadvantageous to the
cadets, to public safety, and to the citizens of California.

The most viable alternative is to extend the training period
from 20, S3-hour weeks to 24, 40-hour weeks. To accomplish this,
the CHP would eliminate some of the less critical training. How-
ever, CHP would still experience a 203% increase in training costs
per cadet, and would keep these employees from being fully-sworn
officers in a productive status for an additional four weeks. The
increased cost would be approximately $1.0 million. Moreover,
extending the training period would increase the dropout rate,
which would further increase the cost per cadet graduated. The
Commissioner of the Highway Patrol, James Smith, has stated that
meeting the FLSA requirements would be very difficult at a time of

ever-diminishing revenues available to state government.

DEPARTMENT OF FISH AND GAME--$4.0 MILLION IMPACT BY FLSA
The Department of Fish and Game in California estimates that
conversion of present CTO to actual cash is approximately $4.0

million, equivalent to 139 personnel years.
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Alternatives are not pleasant. Elimination of the overtime
would have a detrimental impact on the department's ability to
accomplish its mission. Given the current anticipated condition
of the Fish and Game Preservation Fund, the department does not
have the ability to continue operations "as usual" and simply pay
the overtime.

The bottom line is that the FLSA has had a very detrimental,
adverse impact upon this important state program,

DEPARTMENT OF DEVELOPMENTAL SERVICES
--$2.2 MILLION IMPACT

Eight of 11 of California's state hospitals are operated by
the Department of Developmental Services. The staffs of each hos-
pital include full and parttime firefighters and law enforcement
personnel.

The fulltime firefighters currently work an average 63-hour
workweek, which results in ten hours of overtime for each employee
per week.

Special programs which are operated by the department, such
as the "special olympics" program, require certain employees to be
"on duty” for 24 hours. During this duty, employees are generally
allotted a sleep period of eight hours, which may occasionaily be
interrupted by residents of the hospitals which require special

care. Under FLSA, these hours are compensable work time.
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CALIPORNIA CONSERVATION CORPS--$8.4 MILLION IMPACT

The California Conservation Corps (CCC) was established in
1976 to provide a meaningful, productive, and gainful employment
opportunity in public service to young men and women of the state
in a helpful, outdoor atmosphere. Many of these young persons,
when entering the program, are unskilled. The CCC program, which
has been highly regarded by other public jurisdictions, including
the federal government, will be seriously in jeopardy because of
FLSA requirements.

CCC estimates that the FLSA cost, for its 223 permanent civil
service employees, will be $862,051 annually, a high expenditure
for a relatively small program.

The cost for participation of the 2000 corpsmembers is even
greater. Even though these persons attend mandatory evening
training to enhance their skills and employability, under FLSA
standards these young persons are technically working three hours
of overtime per day, resulting in a liability to CCC of $7.6
million.

Thus, there is a new additional cost to CCC of $8.4 million

because of FLSA requirements.
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RECOMMENDATIONS OF THE STATE OF CALIFORNIA

There are a number of remedial measures which the Congress
should undertake to ameliorate the unnecessary and unfair effects
of the FLSA upon California and other state and local government
programs.

RECOMMENDATION ONE: EXEMPT STATE AND LOCAL GOVERNMENT
PROM FLSA OVERTIME REQUIREMENTS

No public jurisdiction, including California, objects to the
application of the minimum wage standard to our employees. We all
pay our employees minimum wage.

But overtime requirements are quite another matter. There is
simply no need for Congress or the Department of Labor to dictate
national requirements for the payment of overtime to state and
local employees.

First, it is clear that the FLSA overtime requirements do
not fulfill their 1938 purpose of generating greater employment.
Quite the contrary. Even ten years ago, the Program Review Branch
of the California Department of Finance concluded that the cost of
hiring additional permanent personnel under FLSA was over three
times greater than just maintaining the same duty week and paying
the employees the overtime.

Secondly, the FLSA is not necessary to "protect" public

employees, who already enjoy greater union or organizational rep-



47

‘resentation than do private sector employees. California's civil
service employees (like many public jurisdictions) have sophisti-
cated collective bargaining rights, which are reflected in 20 sep-
arate contracts. The right to compensating time off, rather than
cash compensation, is in every one of those contracts. Therefore,
it is not surprising that the Garcia decision has been met with
mixed reviews by public employees.

Third, many of the employees need the CTO more than they need
cash. For example, many employees of the state hospitals, such as
psychiatric technicians, who work very intensively with mentally
disturbed patients, would much prefer the time off than the cash
payment. Likewise, many fire suppression employees who spend
weeks in fighting California fires would prefer the time off for
physical and mental rehabilitation. (NOTE: 1In 1974, the union
representing Forestry employees in California denounced the provi-
sions of the FLSA in a formal resolution which stated that the
FLSA was "not in all ways in the best interest of the welfare of
Forestry employees and the public" and "could result in a severe
curtailment of fire protective services to the public”).

Fourth, if cash rather than compensating time off is demanded
of public employers, it is likely that these jurisdictions will
have to convert to seasonal {(rather than permanent) workforces.
Such a conversion would generate layoffs or furloughs during

periods of light activity (winters for fire suppression, summer
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for snow removal, for example). Moreover, under those conditions,
furloughed employees would be entitled to unemployment, yet
another fiscal burden for the public jurisdiction to bear.

For these reasons, an absolute exemption of the states, and
local governments from the FLSA overtime regirements is both
necessary and appropriate.

RECOMMENDATION TWO: RECOGNIZE BUT LIMIT THE USE OF
COMPENSATING TIME OFF

Assuming Recommendation One is unacceptable, the Congress
should nevertheless restore the use of CTO by public jurisdictions
under controlled conditions.

As discussed supra, there are some very telling statistics
from all public jurisdictions showing the effect of eliminating
CTO as a proper (and accepted) personnel practice between manage-
ment and labor alike.

The historical purpose in prohibiting the use of CTO was to
prevent bankrupt or fraudulent employers from depriving their
employees of cash that would have otherwise been paid. This
rationale is inapplicable to state and local jurisdictions. Most
public jurisdictions operate under very structured statutes or
ordinances, as well as written collective bargaining contracts.
In short, employees of public entities are amply protected from

any abuse of CTO practices by most public employers.
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However, in the spirit of insuring that CTO is properly
exhausted within a reasonable period, and to account for the
seasonal or cyclical work of employees who earn CTO, it is recom-
mended that the Congress require a one-year period within which
all CTO must be exhausted, or the employee paid cash. This is the
present California practice, both by statute and by contract.
(NOTE: The Committee may wish to take notice of the provisions of
Title 5, Code of Federal Regulations, § 551.531, in which federal
fire suppression employees are given special "compensatory time
of f" entitlements.)

RECOMMENDATION THREE: PROVIDE POR "PHASE-IN"
COMPLIANCE PROCESS

Since 1938 when the FLSA was first adopted, Congress when
adding new industries to FLSA coverage has always allowed for a
gradual "phase-in" process to account for new fiscal demands on
the new industry.

Likewise recognizing the fiscal impact upon state and local
_ governments, Congress when enacting the 1974 FLSA amendments pro-
vided for a "phase-in" period for compliance by these entities.
For firefighting personnel, in the year 1975 public employees were
not required to pay overtime to fire suppression personnel until a
maximum work period of 60 hours was achieved; in 1976, that stan-
dard was reduced by two hours to a 58-hour maximum; and in 1977, a

56-hour standard was imposed.
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As the Committee undoubtedly knows, these established "phase-
in" standards were never used by state or local government because
of the Supreme Court's permanent injunction against the FLSA in
the National League decision.

Now, because of the Garcia matter, state and local govern-
ments are once again under the FLSA provisions, but under entirely
new standards which were never the intent of the Congress.

Because the "phase-in" standards have lapsed, due to the interven-
ing National League decision, simple fairness and equity dictates
that the Congress immediately restore the "phase-in" levels which

were a key ingredient in passage of the FLSA in the first place.

CONCLUSION
California very much appreciates the opportunity to address
the Joint Economic Committee on this important issue common to all
public jurisdictions, and stands ready to provide the Committee,
its individual members, or the Congress with any additional or

supporting data used in the course of this presentation.

* * *x kx K
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Senator WiLsoN. Thank you very much, Mr. Jones. Both your
prepared statement and your oral presentation here this morning
have been superb. I'm not given to flattery, but I must say that I
think that you have focused very specifically, and the long experi-
ence and the intimate experience that you have had are very clear-
ly evident.

A number of the questions I had you have really answered in
your testimony, but let me ask a few. Before I proceed, though, I
am very pleased to note that we have been joined by a member of
the Joint Economic Committee with a very keen interest in the
subject of this morning’s hearing, Congresswoman Bobbi Fiedler.
I'm delighted that you are here.

First, as a constitutional lawyer, I would ask you what is left of
the 10th amendment after Garcia?

Mr. JoNEs. Well, that’s one that’s out of the ball park, but the
bottom line is that I don't think you will find any annotations in
the Constitution under the 10th amendment after Garcia. There
are no cases, to my knowledge, which use the 10th amendment as a
defense. There’s no case that I can think of that’s followed the Na-
tional League case a while back in which the Congress attempted
under the ecology or environmental laws to throw the Governor in
jail if our State legislatures didn’t appropriate sufficient money to
take care of air pollution or something of that kind and our Ninth
Circuit Court of Appeals held that was a clear violation of the 10th
amendment, but that’s an unrelated case. I guess my answer would
be that there’s very little left of the 10th amendment, but there’s a
lot left to the commerce clause in the Federal Constitution as far
as the U.S. Government is concerned.

Under Garcia, there is absolutely no limits, in my opinion, as to
what this Congress can do under Garcia to the State and local gov-
ernments.

Senator WiLsoN. The sole restraint is the political process in its
doubtful wisdom?

Mr. Jongs. That’s what the majority in Garcia said and that’s
why I’'m here. I think before we ever go back to court in the U.S.
courts we're going to have to justify the Justice Blackmun who
wrote that decision who just got up one morning and changed his
mind—but I think the record should show, at least my testimony to
show here, that I came to this Congress and I gave it the best pitch
that I possibly could to change this law before I dragged my State
and my local governments back into the U.S. courts for further
relief under this act.

Senator WiLsoN. Well, I think that you have clearly established
that you have done so this morning.

I'm not aware of anything—and if you are, I wish you would
share it with us—any basis for the change in the Court’s decision
from Usery to Garcia.

Mr. JonEes. Well, I don’t want to be in a position of criticizing the
High Court. I, of course, disagree with their decision, but the prin-
cipal problem that Justice Blackmun had was trying to define what
“traditional governmental functions” were, and rather than come
to grips with that problem and working out the definition that the
courts have been doing all across the country, he decided to throw
out the baby with the bath water, and he forgot all these charts
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and graphs and statistics that we put before the court 10 years ago
which motivated him to be on the other side of this case. Therein
lies the problem.

The problem of definition of what is a traditional governmental
function which would be exempt from Federal control is certainly
ggt an easy task, but neither is being a Justice on the Supreme

urt.

Senator WiLsoN. Let’s come specifically to the point of your first
recommendation and that is for exemption from the provisions of
the Federal Fair Labor Standards Act for State and local govern-
ments in their labor relations.

Having suggested that exemption, are there other exemptions?

Mr. JonEs. There are many exemptions in the Fair Labor Stand-
ards Act. I think it’s section 13 or thereabouts that goes through
and exempts all kinds of agricultural workers weird groups—I
don’t mean weird groups, let’s strike that. Let’s say very limited
industries.

Senator WiLsoN. Remember, all those weird groups are our con-
stituents.

Mr. JonEs. That’s right and I apologize if I have offended any of
the other exemptees, but there are quite a number. When I was
reading on the airplane on the way out here to Washington, I
counted probably a couple dozen in the Fair Labor Standards Act
which Congress in its wisdom has sought to exempt.

Senator WiLsoN. I was going to suggest there were about 18 or
19, but in any case, the point of the question really is to determine
whether or not there is in the announced rationale of the Court
holding, and overturning of the Usery decision that there is reason
to include State and local government. I am not aware of either
any changed circumstance or any reason that they felt it necessary
to move from the column of exempt activities to those included.

Mr. Jongs. No.

Senator WiLsoN. The activities of State and local governments?

Mr. JonEs. That’s true. The Congress at least 10 years ago in the
Congressional Report said that there was something like 95,000
State and local employees—there are 11 million, incidentally—
95,000 were not being paid the minimum wage. We took Labor’s
deposition 10 years ago and asked them questions under oath,
“Where are the 95,000?” They never identified them. They are
ghosts. They don'’t exist as far as I’'m concerned.

There is no basis for a minimum wage and overtime law in State
and local governments in the Congressional Reports or anyplace
else. You won’t find them.

Senator WiLsoN. What is the stated basis in the Fair Labor
Standards Act for exemption or, conversely, for inclusion?

Mr. JonEes. Well, as I was reading on the airplane, I saw very
little rationale for the industries that were exempt, except they
seemed to be very seasonal type jobs, agricultural type jobs, season-
al type work. If you take that and put it on the pie chart up here,
you will see that one-third of the forest industry is really a season-
al job. It takes place in the 5-month fire season in California from
May until the end of the summertime. We have a lot of seasonal
Jjobs. If we just got our fire and police out from under the FLSA, we
could eliminate a third of that chart up there. That’s a big step.
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But the answer to your question is the rationale supporting ex-
emption of those various groups really has no common thread or
theme except as I read through them it seemed to me they were
kind of seasonal, limited, narrow type jobs.

Representative FiEpLER. Could I follow up?

Senator WiLsoN. Yes. Congresswoman Fiedler.

Representative FIEDLER. I was just wondering if they do have any
exemptions at all, wouldn’t that provide some type of basis for a
challenge under equal protection?

Mr. JonEgs. Well, 1, of course, thought of that. Basically, the equal
protection clause does not apply to the States. The equal protection
clause applies to “persons,” and there’s case law saying that the
States and local governments are not “persons.”

So in terms of equal protection, it’s certainly unfair and unequal
and a lousy situation, but from a constitutional standpoint and an
equal protection standpoint, I don’t believe an argument lies there.

Senator WiLsoN. What about the persons who are the employees
of these entities, though?

Mr. JonEgs. That would have a spinoff effect, that’s true, in terms
of the impact on employees. For example, like a lot of other unfair
applications of law, when you start skewing salaries and you start
paying cadets more than you pay sergeants, then those persons
who feel they are entitled to more pay may have that kind of equal
protection argument. But as far as the State itself is concerned, I
doubt if we—that is, the State of California—could make that argu-
ment.

There are other arguments we certainly can and would make
and have thought about, but that is not one of them.

Representative FiepLER. Could the Attorney General perhaps
bring a cause of action based upon a class action of individuals?

Mr. JonEs. Yes. In the National League case 1 believe our attor-
ney general, where I was working then, Arthur Younger in Califor-
nia, represented the State of California, and Ronald Reagan, who
was then our Governor, in bringing the action in the first place
under the FLSA——

Representative FiEpLER. It’s kind of a cross-action. It’s a vicious
circle. If you do that, then you're saying that there is no right to
exemption which is working in contradiction to the fact that you're
looking for an exemption.

Mr. JONES. Yes.

Representative FIEDLER. But I was just curious as to whether or
not there might be a hook there.

Mr. JonEes. The way the Garcia case reads, there’s a higher court
than the Supreme Court. And believe it or not, you're it. But as I
see it, Justice Blackmun was saying that before you come back
before the Supreme Court, you go to the Congress, and that’s why
we are here and that’s why we want to make the strongest case we
can for change because I can’t think of any act more than the
FLSA that reguires change. And I want to make clear that Califor-
nia just doesn’t willy-nilly take on Federal acts.

We filed an amicus curiae brief in favor of the 1964 Civil Rights
Act and its implementation in the State of California. We were on
your side in that case. We believe that was a good law, good for
everybody. It's burdensome, sure, and it costs a lot of money to
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fight civil rights cases, but there’s a good purpose there. There’s a
real good purpose.

This is not one of those kind of cases. This is a different case.
This has no legitimate rational basis whatsoever.

Senator WiLsoN. Mr. Jones, in your prepared statement as well
as your oral presentation, you supplied us with a good deal of data
about what the cost implications of this will be for the State of
California, the grand total being $52.3 million as of the latest esti-
mate.

You have also pointed out the anomaly that public safety train-
ees, notably those in the California Highway Patrol Academy, will
receive more than their sergeant instructors.

You have anticipated a great many of the concerns that I had.
Let me just ask you this. You have also pointed out that a number
of employees, as a matter of personal preference, if they have the
full range of choice, would choose CTO, compensatory time off, as
an alternative to cash, to premium overtime payments, simply be-
cause they want the time more than the money and because they
prefer the flexibility which that gives them.

Can you envision any situation in which police and firefighters
would end up with less take-home pay, less actual cash compensa-
tion under the Fair Labor Standards Act?

Mr. JonEes. That’s a good question and it’s something I meant to
point out earlier.

Under California’s retirement law and probably under the retire-
ment laws of most jurisdictions, overtime is not counted as compen-
sable cash for retirement purposes. So if a fireman during that 5-
month season gets a big hunk of cash which you would normally
utilize in the wintertime and spread out, the employee gets a
bunch of cash in the summertime for all this overtime that he
works, but in the wintertime when they’re taking off or when the
season is down, there’s no benefit there. So what we'’re trying to
work out now with the unions—and the unions are very concerned
about this—there may be very seriously a diminution in the retire-
ment benefits because of the overtime cash compensation.

To answer your question more directly, if you pay employees a
great deal of money in a season, like the fire season, you don’t need
those employees in the wintertime when normally they are taking
off and using their comp time. So if you go to a seasonal work
force, there’s a lot of bad things that happen. You lose experience
and continuity and training and these employees who are going to
be laid off who are going to be furloughed in the wintertime be-
cause we don’t need them around are going to find other jobs and
other things to do, and that could be very serious in terms of fire
protection.

We are already losing a lot of people from the California work
force who go to the counties and the cities to work because the sal-
aries—our salaries are 20 percent higher than most jurisdictions,
but our county and city pay a lot more than some of our State jobs.
So all they need is that little incentive in the winter to take a
walk, and that really reflects our permanent firefighting force in
California.

Senator WiLsoN. Let’s move now to the situation of nonseasonal
public employment. Let’s talk about police and firefighters. Since
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that is the most critical classification, the one that accounts for the
largest share of municipal budgets, can you envision any situation
in which we will wind up with cities having fewer police officers
and firefighters as a result of the application of the Federal Fair
Labor Standards Act? Or let me put it more fairly, I guess, since
we have a panel of local officials following you. You are counsel to
DPA, the department of personnel administration in the State of
California. You, if not directly charged with budgeting, at least are
well aware or privy to the budgeting problems faced by your
agency.

Is there in prospect, as you are compelled to face the implemen-
tation of the FLSA and its application to California State govern-
ment, is there the prospsect that you are going to reduce the
number of employees as you budget specific amounts for premium
overtime?

Mr. Jones. Well, I am not at liberty to speak for the cities and
counties. You have some very good people here from Los Angeles
who will speak after me, but I think they will probably echo what
I'm about to say. That is, in California, we have something called
proposition 13, which many of the other States and their localities
have enacted in the form of their own State constitutions and their
own municipal ordinances, which limit the ability of local govern-
ment to pass on increased costs to their taxpaying constituents.

There is no such thing as a free lunch. So that if new salaries are
going to have to be paid and can't be paid, the only alternative is a
reduction of service. And if you're talking about impact on fire-
fighters and police, that’s where the cut is going to come, plus the
revenue sharing, as you probably know, is not what the State and
local governments would like it to be. That's down. And the ability
to get the funds is simply not there. There are too many restric-
tions. The taxpayers simply will not stand for greater taxes for
some kind of premium overtime law that the Supreme Court on a
whim decides is in the best interest of local employees. There are
too many restrictions on the ability to raise the money necessary.

So the answer to your question would be, yes, it is very reasona-
ble to expect a reduction in public services because of the FLSA.

Senator WiLsoN. And one final question. Is it possible under the
act for regular employees to volunteer overtime and, if it is possi-
ble, what administrative hassle is involved in their doing so?

Mr. Jongs. The FLSA will virtually destroy voluntarism. That is,
the ability of State and local governments to take care of fire prob-
lems and the like through the use of volunteers. If there is any
form of compensation that those employees get in terms of any
kind of benefit, they are no longer a volunteer; they are an em-
ployee.

The FLSA defines an employee as one who is suffered or permit-
ted to work. That means if I let my secretary come in 15 minutes
or half an hour early—she may come in to straighten records or
put some flowers out or puts erasers or paperclips out—I don’t
know what she does—but if she comes in early and I know she
does, I owe her overtime if she works over the FLSA maximum.

The same is true for volunteers. If you line up a person to work
for your entity and that employee receives any form of remunera-
tion or compensation in any form whatsoever, you destroy that per-
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son’s volunteer status and you owe that person straight time and
overtime if that’s required. Plus you have a problem Ms. Meisinger
raised, and that is, if you have an employee who works for a State
as a firefighter and he wants to help ouf his county or city, which
many of them do, and he helps them out by being a volunteer, if
there’s any kind of remuneration, you get a joint employment rela-
tionship where if he works for the other entity it’s suddenly time
and a half; that’s not straight time. so it destroys joint employment
relationships and voluntarism. It’s a very, very serious situation.

The situation is particularly important because, Senator, if your
guess is right and I suggest your view is very reasonable that we
are going to have to reduce public services in fire and we have to
rely on volunteers, then the volunteers are equally in trouble
under this act. We are going to have to pay them as well. So there
is very little alternative here.

Senator WILsON. So are the taxpayers, not as taxpayers, but as
recipients of service, and the crowning irony of this application to
State and local employees, it seems to me, is that it will not spread
employment as was intended in the 1930’s when this legislation
was first enacted with the thought to trying to spread work to very
low-income employees.

So what you're saying is that someone who is an employee can’t
volunteer the 15 minutes—you used the example of your secretary
coming in early. Let me ask you about the example of the em-
ployee in one instance we would say the employee of the mental
institution of the State of California. In other words, that person, if
he or she elects to work after normal working hours in setting up
some sort of special olympics program would have to be com-
pensated?

Mr. Jones. If it’s solely for the employee’s benefit, it is not com-
pensable. But if it gives the State as an employer any benefit what-
soever, which it certainly would in the special olympics situation—
it helps the patient and everybody else—if they sleep overnight, for
example, which is the problem we have, and that sleep is interrupt-
ed at all—say, you have a patient problem of some kind—boom, all
{:lhe dovertime provisions of the FLSA come right down on your

ead.

Senator WiLsoN. And there is no way that the employee can, by
some oral or even written declaration, avoid that?

Mr. Jongs. I have to agree.

Senator WiLsoN. That’s what Ms. Meisinger said when she said
the employee cannot negotiate away his rights? He can’t volunteer
them away either, I gather.

Mr. JonEes. That’s absolutely correct. The Federal law provides
that neither the person has a right under the FLSA nor their
union can waive away their contract and that same principle of
law has been part of title VII of the Civil Rights Act and section 19
of the old Civil Rights Act. You can’t waive those things away. You
can't contract it away.

Senator WiLson. Congresswoman Fiedler.

Representative FIEDLER. Just a couple points, if I may. One, I
would like to remind you that there is a process which is being
used by government entities today to raise revenues for a variety of
different types of things that they believe they need in the form of



57

the benefit assessment. So proposition 13—and I will add that I
personally suported it enthusiastically and believe that it’s done a
good job for the property owners of our State—the creative State
legislature, especially in the State of California, has managed to
find the necessary loopholes to provide some of those resources.

I think the real question is whether or not it serves the interest
of the people of our State or our local government entities to be
required to pay those kinds of fees for existing services, and I, too,
am quite concerned about the implication for job reduction because
it’s clear that, given the choice between a 40-hour employee at reg-
ular wages, even though it will cost you a certain amount of money
to train new employees, over the long haul there will be less people
employed as a result of this kind of change and it kind of contra-
dicts, as Senator Wilson said earlier, the primary purpose.

Do you believe that any Federal action, congressional action,
ought to have a universal approach or are you strictly interested in
a waiver or exemption for State and local governments?

Mr. Jones. Well, that’s a difficult question. I can’t speak for my
Governor, but I am quite certain that—the Governor is very sensi-
tive about the municipalities and counties in his State and I would
think that, speaking for him, he would certainly like relief not only
for the programs for which he is directly responsible for, which is
on my pie charts up here, but those jurisdictions in the State of
California to whom he feels a very sincere duty to.

So I would think the universal approach is the one to take and
that is to exempt all State and local government from these provi-
sions.

I want to point out too that the State of California is able to pass
on these kind of costs to our taxpayers in the form of sales and
income taxes. That is not true with respect to local government
who operate, as you know, entirely on a different kind of revenue
generating basis. So they can’t pass it on, which means that they
are going to be coming to Governor Deukmejian and the legislature
of California for some kind of a bail-out relief, and although the
Governor is certainly a very fiscal conservative and he’s not going
to be real crazy about upping his budget with a lot of bail-out
money for the local government, he would like Congress to take
some kind of reasonable approach here in addressing this problem.

Senator WiLsoN. Mr. Jones, thank you. Your testimony has been
far more than helpful and I hope that we can respond to the needs
that you so clearly articulated. We found you so interesting that
we've gone 10 minutes past the time that we were supposed to, so
now we will excuse you with thanks and welcome to the witness
table a panel consisting of Ms. Pat Russell, president of the Los An-
geles City Council, and Mr. Mike Gillespie, chairman of the County
Council of Madison County, AL.

We will hear first from Ms. Russell and next from Mr.